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RECAP OF ICAAP

Investment firms are now in the final stages of adopting the extensive Internal Capital Adequacy Assessment

Process (ICAAP), which comes into force on 1 January 2008. The process is presenting a challenge as there is

no “one size fits all” calculation that can be applied across the board. FSA has indicated that the intensity of
their review will be proportionate to the size and complexity of the organisations in question. Consequently a
number of different approaches will be taken, both by the regulator and those regulated.

The ICAAP requires companies to assess the amount
of internal capital they consider adequate to cover all
of the risks to which they are, or are likely to be,
exposed. It should include a detailed analysis of the
various risks identified by the firm itself and the capital
allocated to mitigate those risks. The firm will need to
explain the interaction between the Pillar 1 minimum
regulatory capital requirement and the Pillar 2 ICAAP.
FSA can then decide the amount of regulatory capital
the firm is required to hold. The regulator is particularly
concerned about firms’ ability to maintain sufficient risk
capital in the event of an economic downturn.

The ICAAP is not just a one-off regulatory return but
is an opportunity for the organisation to review its
entire governance and risk management framework.
Throughout the process, FSA will seek to identify any
weaknesses. This will include analysis of:

A firm’s exposure to risk — current and future

The processes used for identifying, measuring
and controlling those risks

Its capital resources

Ongoing compliance with standards laid down
in the CRD

If a company fails to meet the criteria set, it may be
required to set aside significant sums of risk capital.
This could have a significant impact on its future
competitiveness.

Firms may wish to refer to FSA's material, recently
published to assist firms with developing their
ICAAP. This can be found at:
www.fsa.gov.uk/pages/about/what/international
/basel/info/pil2/index.shtml.

If you have any concerns about the ICAAP (and many
firms do), then please talk to your professional adviser
as soon as possible. Wilkins Kennedy are currently
helping firms to interpret the new regulations.



UPDATE ON REGULATORY REPORTING

REPORTING START DATES

FSA has deferred the start dates for some of the
new reporting requirements for investment firms
scheduled to start from 1 January 2008. They will
now come into force from 30 June 2008, with the
exception of FSA003 (capital adequacy) and FSA004
(credit risk). This means that firms will continue to
submit their “old” returns for the first half of 2008
but will no longer need to submit FSA009 (key data)
as it is replaced by FSA003.

The regulator has also brought forward the start date
for the data items due to start in 1 January 2009. They
will now start from 31 August 2008. This will affect:

Investment firms that are not subject to the
CRD or Markets in Financial Instruments
Directive (MiFID). Their new reporting will start
from 31 August 2008 and they can stop
submitting their “old” reporting then.

Firms referred to as “Exempt CAD Firms” will
start their full new reporting from 31 August
2008. This means that they will not be required
to submit FSA043 (key data) from January
2008 and will continue to submit their “old”
returns until the new reporting starts.

The FSA has listed the changes in reporting start
dates on its website: www.fsa.gov.uk/pages/doing/
regulated/returns/irr/dates/summary/index.shtml.

EXTERNAL ASSURANCE ON
REGULATORY RETURNS

Inconsistencies have arisen in FSA's rules over which
firms are required to have their regulatory returns
routinely audited. FSA issued a consultation paper
CP07/15, which closed for comments on 17 October.
Subject to the responses received, FSA proposes to:

Remove routine audit of regulatory returns for
non-BIPRU investment firms.

Use routine audit of regulatory returns where
the risk is greatest and where it is the most
suitable supervisory tool. FSA has identified
insurers and credit unions as two sectors for
which it intends to retain the requirement.

Make more use of reports by external auditors
and firms’ own internal audit function to gain
assurance on regulatory returns where there is
a perceived risk.

FSA does not intend to remove the client assets
audit report because for MiFID firms it is a directive
requirement.

AUDIT

The Auditing Practices Board has issued a
consultation draft of the revised Practice Note 21,
“The Audit of Investment Businesses in the United
Kingdom” The most significant change is the

inclusion of new guidance on reporting on client
assets under SUP3.10. Guidance on reporting to
FSA under SUP3.9 has not yet been removed from
the draft, but will be excluded from the final version if
FSA's proposals in CP07/15 are implemented.

For further information on any of these rule changes,
both actual and proposed, please talk to your usual
WK contact.



INVESTMENT MANAGER EXEMPTION (IME)

The IME enables non-resident funds and individuals to appoint UK based investment managers without the risk of

exposing themselves to UK taxation, providing certain conditions are met. This is recognised as one of the key

components of the UK’s continuing attraction for investment managers.

Following a period of public consultation, in July this
year HMRC revised its earlier guidance on the IME in
an updated version of Statement of Practice 1/01.
There had been considerable concern in the industry
when the original draft revised statement was
published in October 2006. The main issues of
uncertainty were the criteria used to establish the
independence of a manager and a fund, and the
customary payment rate for managers. The updated
version provides clarification on the issues subject to
consultation and reflects developments in the industry.

To qualify for exemption, the following conditions
must be met:

The UK investment manager is in the business
of providing investment management services

The transactions are carried out in the ordinary
course of that business

The investment manager acts in relation to the

transactions in an independent capacity

The requirements of the 20% test are met

The investment manager receives remuneration
for provision of the services at not less than the
rate that is customary

The investment manager is not the non-
resident’s UK representative in relation to any
other income or transaction otherwise
chargeable to UK tax for the same period

All of the tests must be met and failure to meet any
one of them (other than the 20% test) results in
removal of the exemption. However, if the 20% test is
not met then the exemption from tax is restricted.

The Government has now announced that legislation
will be introduced, with effect from the date that the
Finance Bill 2008 receives Royal Assent, to make
particular changes that could not be introduced
through guidance.

The Pre Budget Report of October this year
proposes legislation that will amend the IME
legislation to:

Clarify and simplify the scope of transactions to
which the IME applies by aligning more closely
to activities regulated by FSA, with certain
exclusions

Provide a more proportionate tax effect for
arrangements or transactions where one of the
IME conditions is not met, by removing the rule
that causes the whole of a non-resident’s UK
profits to be brought into UK tax if the
investment manager carries out any transactions
in the capacity of a permanent establishment.

The overall effect of the revised statement of
guidance, coupled with the proposed legislation, is to
create greater certainty around the planning of funds.
There may however be some instances of doubt over
whether a fund is trading or not, and professional
advice will be required.



HMRC has recently issued a Revenue & Customs Brief

(58/07) in response to the ECJ (European Court of
Justice) judgment in JP Morgan Fleming Claverhouse.
This judgment provided that fund management
services provided to investment trusts qualify for VAT
exemption. The Brief indicated that claims for the
refund of VAT on the management of funds other than
investment trusts and not specifically exempted under
UK law will be refused. It has been argued by some
commentators that the ECJ judgment could extend
exemption to fund management services supplied to
other types of fund, and there is likely to be further
litigation in this area.

The European Commission has published proposals
for updating the VAT treatment of financial and
insurance services. The proposal includes detailed
definitions of services - including intermediary
services, previously the subject of much litigation -
qualifying for VAT exemption, and measures
designed to reduce the level of irrecoverable VAT
arising on cross-border charges. The principal
changes, if approved by Member States, are
expected to be implemented in 2009. The proposal
also includes plans to allow service providers to opt
to tax certain financial transactions in order to
improve their VAT recoverability, but these changes
are unlikely to be implemented before 2012.

Wilkins Kennedy are ranked within the Top 30 UK
accounting firms. Our Financial Markets Group is
a multidisciplinary team of industry experts.
Services include:

Audit and assurance
FSA capital adequacy and financial reporting

Management information systems and
reporting

Corporate finance, including mergers and
acquisitions

Financial due diligence
Forensic accounting and litigation support
Corporate insolvency and asset recovery

Compliance and planning: indirect and direct
tax services
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A Member of IAPA (International A Member of the
Association of Practising Accountants) European Network

Registered to carry on audit work and regulated for a range of
investment business activities by the Institute of Chartered Accountants
in England and Wales.

This newsletter is designed for the information of readers. Whilst every
effort has been made to ensure accuracy, information contained in this
newsletter may not be comprehensive and recipients should not act
upon it without seeking professional advice.



